United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




_jirrTP— 'Vft? 


COURT OF APPEALS, 
DISTRICT OF COLUMBIA 
FILED 


Mnv i r 


. j/u4Uf/fc 

ijjottrt off Jyjjjeala, Bistritt of |/>lnitte- 


JANUARY TERM, 1931 


No. 5358 


9*73 


Aetna Life Insurance Company, a Corpora¬ 
tion, in Its Own Right, and Also to the Use 
op Anna Roberts, in Her Own Right and as 
Administratrix op the Estate op Henry 
Roberts, Deceased, and Harry M. Bralove, 
an Individual, to the Use op Aetna Life In¬ 
surance Company, a Corporation, 

Appellants 

vs. 

Samuel D. Moses, an Individual 


BRIEF ON BEHALF OF APPELLANTS 


CHARGES W. ARTH, 
LEONARD J. GANSE, 
Attorneys for Appellants. 







TABLE OF CONTENTS 


Page 

Statement of Case.:. 1 

Clause K, “Subrogation of Rights,” compensa¬ 
tion policy Aetna Life Insurance Co___ 5 

Assignments of Error... 

Statutes and Rules of Court:.,. 9 


District of Columbia Workmen’s Compensation 


Act, Sec. 909 .:.. 9 

914 (m) . 9 

917 .L. 9 

932 (a) .10 

933 (a) (b) (c) (d) (e) (f) (g) 10-12 

935 ... 12 

936 (a) . 13 

Code, D. C., Sec. 1301-1302-1303 . 13 

Law Rule No. 28, Supreme Court, D. C... 15 

Equity Rule No. 13, Supreme Court, D. C.- 15 

Questions of law presented. 16 

Argument: . 17 

1. Error apparent in opinion and ruling of 
court below.«.. 17 


2. “Employer” and “Carrier” are interchange¬ 
able parties under Sec. 933 of the Compen¬ 
sation Act.. 35 


3. Respective interests of carrier, employer and 
person entitled to compensation, or the rep¬ 
resentative, under the Compensation Act .. 38 


4. Plaintiffs’ declaration includes all real parties 

in interest and is proper in form.. 55 


5. Defendant’s motion to strike is founded on a 
misinterpretation of the allegations of the 
declaration .. 65 



Conclusion 
























TABLE OF CASES 


Page 


Bassot v. United Railroads of San Francisco, 177 

Pac. 884 . 44 

City of Red Wing v. Eichinger, 163 Minn. 54, 203 
N. W. 622 . 41 

Clough & Molloy v. Shilling, 149 Md. 189,131 A. 343 59 

Globe Indemnity Co. v. Toye Bros. Auto & Taxicab 
Co., 129 So. 235 . 24 

Hyde v. Southern Railway Co., 31 App. D. C. 466 .. 19 

Maryland Casualty Co. et al. v. Union Bridge Elec¬ 
tric Mfg. Co., 145 Md. 644, 125 A. 762 . 56 

Massachusetts Bonding & Insurance Co. v. San Fran- 
cisco-Oakland Terminal Rys., 39 Cal. App. 388, 

178 P. 974 . 29 

Petrie, In re, 215 N. Y. 335, 109 N. E. 549 . 17 

Sarber v. Aetna Life Insurance Co., 23 F. (2d) 434.. 37 

Stackpole v. Pacific Gas & Electric Co., 181 Cal. 700, 

186 P. 354 . 46 

Travelers Insurance Co. v. Great Lakes Engineering 
Works Co., 184 F. 426 . 31 

Young v. Duncan, 218 Mass. 346, 106 N. E. 1. 17 










^urt of J^pals, ] jistrict of ^oltrato. 

JANUARY TERM, 1931 


No. 5358 


Aetna Life Insurance Company, a Corpora¬ 
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Appellants 


vs. 
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BRIEF ON BEHALF OF APPELLANTS 


STATEMENT OF CASE 

This case comes before the Court upon appeal 
from an order of the Supreme Court of the Dis¬ 
trict of Columbia sustaining the motion of the 
defendant below (appellee herein) to strike the 
declaration of the plaintiffs (appellants herein), 
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and a judgment entered thereon in favor of the 
defendant upon plaintiffs’ refusal to plead over 
and their election to stand upon the declaration as 
drawn. For convenience the parties will be desig¬ 
nated hereinafter as plaintiffs and defendant. 

This is an action to recover damages under the 
District of Columbia Workmen’s Compensation 
Act for a death by the negligent act of a person 
other than the employer. The declaration is in 
two counts, the legal differences of which are not 
here material. The respective parties are stated 
as follows: 

“The plaintiffs, Aetna Life Insurance Com¬ 
pany, a corporation doing business in the 
District of Columbia, in its own right, and 
also to the use of Anna Roberts, in her own 
right and as administratrix of the estate of 
Henry Roberts, deceased, and Harry M. Bra- 
love, an individual, to the use of Aetna Life 
Insurance Company, a corporation, sue the 
defendant, Samuel D. Moses.” 

The declaration thereafter in substance alleges 
that plaintiff Harry M. Bralove on January 22, 
1929, was the general contractor for, and engaged 
in, the construction of a certain named apartment 
building in the District of Columbia, and by rea¬ 
son of his being an employer within the meaning 
of a certain Act of Congress approved May 17, 
1928, called the District of Columbia Workmen’s 
Compensation Act (44 Stat. at L. 1424, c. 509, as 
amended 45 Stat. at L. 600, c. 612; U. S. C. A. Tit. 
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33, Chap. 18, Sec. 901) was insured by plaintiff 
Aetna Life Insurance Company against liability 
under said Compensation Act for the payment of 
compensation to employees or their dependents 
for injuries or death suffered by such em¬ 
ployees in the course of their employment; 
that on said date one Henry Roberts was em¬ 
ployed by plaintiff Bralove as a laborer and 
was engaged in certain labor on said apartment 
building; that defendant Samuel D. Moses was a 
subcontractor on said building for the construc¬ 
tion of the concrete and tile work, in the perform¬ 
ance of which it was necessary for him to con¬ 
struct, erect, use and maintain a certain form or 
mold for the pouring of a certain concrete slab; 
that said form or mold was so negligently and 
carelessly erected by said Moses that it collapsed 
and fell, crushing to death said Henry Roberts 
who was then working thereunder; that there¬ 
upon Anna Roberts, widow of Henry Roberts, 
filed her claim for compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act, 
which claim, after a hearing by the Deputy Com¬ 
missioner for the District of Columbia, resulted in 
an award of a certain death benefit to the widow 
against plaintiff Bralove, as the employer, and 
plaintiff Aetna Life Insurance Company, as the 
compensation insurance carrier; that plaintiff 
Aetna Life Insurance Company, in accordance 
with said award, has paid and will be required to 
pay upon said award the death benefit ordered 
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therein. Plaintiff Aetna Life Insurance Company 
alleges that, under the Act of Congress aforesaid, 
it was provided that the acceptance of compensa¬ 
tion or death benefit, in cases where persons other 
than the employer were liable in damages, should 
operate as an assignment to the employer of all 
right of the person entitled to compensation, and 
the employer on account of such assignment 
might institute proceedings for the recovery of 
damages; that as the insurer of Bralove under the 
Compensation Act, and by virtue of the express 
terms of the policy of insurance, it was subrogated 
to and assigned all rights of Bralove and the per¬ 
sons entitled to compensation. Plaintiffs further 
aver that under the statute and by reason of the 
premises, they have been damaged in the sum of 
Ten Thousand Dollars ($10,000.00). Wherefore, 
Aetna Life Insurance Company, in its own right 
and also to the use of Anna Roberts in her own 
right and as administratrix of the estate of Henry 
Roberts, deceased, and plaintiff Harry M. Bralove 
to the use of Aetna Life Insurance Company, sue 
the defendant Samuel D. Moses and claim the sum 
of Ten Thousand Dollars ($10,000.00) damages. 

The policy of compensation insurance issued by 
Aetna Life Insurance Company to Bralove, made 
a part of the declaration (R., p. 13), among its 
terms and conditions contains the following pro¬ 
vision: 
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“Subrogation op Rights 

“K—The Company shall be subrogated in 
case of any payment under this Policy, to the 
extent of such payment, to all rights of re¬ 
covery therefor vested by law either in this 
Employer or, in any employee or his depend¬ 
ents claiming hereunder, against persons, 
corporations, associations or estates.” (R. 
p. 13) 

A copy of the Findings of Fact and the Award 
entered by the Deputy Commissioner upon the 
claim for compensation made by Anna Roberts, 
widow of Henry Roberts, is likewise made a part 
of the declaration (R., p. 14). 

Thereafter defendant Moses filed a motion to 
strike out the declaration, and each of the two 
counts thereof (R., p. 16), which motion is based 
essentially upon the grounds of misjoinder of 
parties plaintiff and causes of action. 

After oral argument and consideration of the 
authorities submitted by counsel, the presiding 
justice sustained the motion and filed a memo¬ 
randum opinion in the cause (R., p. 17). 

Plaintiffs elected to stand upon their declara¬ 
tion as drawn, whereupon judgment was entered 
for the defendant (R., p. 19), from which judg¬ 
ment the plaintiffs bring this appeal. 
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ASSIGNMENT OF ERRORS 

The plaintiffs submit that: 

1. The Court erred in sustaining defendant’s 
motion to strike the plaintiffs’ declaration, and in 
entering judgment for the defendant. 

2. The Court erred in holding that in said 
declaration Aetna Life Insurance Company sues: 
(a) as the assignor of Anna Roberts in her own 
right and as administratrix of Henry Roberts, de¬ 
ceased; and (b) that the said Anna Roberts is 
suing in her own right as assignee, and is also 
suing as administratrix of the estate of Henry 
Roberts as assignee of the Aetna Life Insurance 
Company. 

3. The Court erred in holding that said declara¬ 
tion sets up three separate and distinct causes of 
action in each count thereof in behalf of Aetna 
Life Insurance Company, Anna Roberts in her 
own right, and as administratrix of the estate of 
Henry Roberts, deceased. 

4. The Court erred in holding that said declara¬ 
tion and each count thereof shows a misjoinder of 
parties plaintiff, and that the parties plaintiff can¬ 
not, at the same time, maintain their actions 
herein. 

5. The Court erred in holding that the joinder 
of the parties plaintiff as set forth in said declara¬ 
tion, in a single cause of action constitutes repug¬ 
nancy and inconsistency. 

6. The Court erred in holding that under the 
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District of Columbia Workmen’s Compensation 
Act (Act of Congress approved March 4, 1927, as 
amended by Act approved May 17, 1928, 45 Stat. 
at L. 600, c. 612; U. S. C. A. Title 33, Chapter 18) 
and Chapter 45, Secs. 1301-2-3 of the Code of Law 
for the District of Columbia, this action must be 
brought by Anna Roberts, administratrix of the 
estate of Henry Roberts, deceased, to the use of 
the employer. ; 

7. The Court erred in holding that Harry M. 
Bralove, the employer, could not maintain the ac¬ 
tion herein in his own name. 

8. The Court erred in holding that Aetna Life 
Insurance Company, the carrier, could not main¬ 
tain the action herein, and that under the District 
of Columbia Workmen’s Compensation Act the 
carrier is not entitled to the same rights of action 
against the defendant herein as are given to the 
employer. 

9. The Court erred in holding that Aetna Life 
Insurance Company, a corporation, in its own 
right and also to the use of Anna Roberts, in her 
own right and as administratrix of the estate of 
Henry Roberts, deceased, is not a proper party 
plaintiff to the action herein. 

10. The Court erred in holding that Harry M. 
Bralove, an individual, to the use of Aetna Life 
Insurance Company, a corporation, is not a proper 
party plaintiff to the action herein. 

11. The Court erred in holding that Aetna Life 
Insurance Company, a corporation, in its own 
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right is not a real party in interest having sub¬ 
stantial rights to protect and a proper party plain¬ 
tiff herein. 

12. The Court erred in holding that Anna Rob¬ 
erts in her own right is not a real party in interest 
having substantial rights to protect and a proper 
use plaintiff herein. 

13. The Court erred in holding that Anna Rob¬ 
erts, administratrix of the estate of Henry Rob¬ 
erts, deceased, is not a real party in interest hav¬ 
ing substantial rights to protect and a proper use 
plaintiff herein. 

14. The Court erred in holding that Harry M. 
Bralove, an individual, to the use of Aetna Life 
Insurance Company, a corporation, is not a real 
party in interest having substantial rights to pro¬ 
tect and a proper party plaintiff herein. 

15. The Court erred in holding that, under the 
District of Columbia Workmen’s Compensation 
Act and Chapter 45, Secs. 1301-2-3 of the Code of 
Law for the District of Columbia, the action for 
the death of Henry Roberts by wrongful act, 
neglect, or default of defendant could not be as¬ 
signed. 

16. The Court erred in holding that misjoinder 
of parties plaintiff and causes of action are defects 
of form properly raised by motion to strike and 
not defects of substance properly raised only by 
demurrer. 

17. The Court erred in other respects apparent 
of record. 
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STATUTES AND RULES OF COURT 
INVOLVED HEREIN 

The sections of such statutes and rules of court 
as are pertinent to a consideration of the ques¬ 
tions presented upon this appeal are: 

“District op Columbia Workmen’s Com¬ 
pensation Act, U. S. C. A. Title 33, 

Chapter 18 

“Sec. 909. Compensation for Death: 

“If the injury causes death, the compensa¬ 
tion shall be known as a death benefit and 
shall be payable in the amount and to or for 
the benefit of the persons following: 

(a) Reasonable funeral expenses not ex¬ 
ceeding $200. 

(b) If there be a surviving wife * ; * * 

and no child of the deceased under the age of 
eighteen years, to such wife * * * 35 

per centum of the average wages of the de¬ 
ceased, during widowhood, * * * with 

two years compensation in one sum upon re¬ 
marriage;” 

“Sec. 914. Payment of Compensation * * * 
******* 

“(m) The total compensation payable un¬ 
der this chapter for injury or death shall in 
no event exceed the sum of $7,500.” 

“Sec. 917. Compensation a Lien Against 
Assets: 

“Compensation shall have the same prefer¬ 
ence of lien against the assets of the carrier 
or employer without limit of amount as is now 
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or may hereafter be allowed by law to the 
claimant for unpaid wages or otherwise.” * * * 

“Sec. 932. Security for Compensation: 

“ (a) Every employer shall secure the pay¬ 
ment of compensation under this chapter— 
( 1 ) By insuring and keeping insured 
the payment of such compensation with 
any stock company or mutual company 
or association, or with any other person 
or fund * * * 

“Sec. 933. Compensation for Injuries 
Where Third Persons Are Liable: 

“(a) If on account of a disability or death 
for which compensation is payable under this 
chapter the person entitled to such compensa¬ 
tion determines that some person other than 
the employer is liable in damages, he may 
elect, by giving notice to the deputy commis¬ 
sioner in such manner as the commission may 
provide, to receive such compensation or to 
recover damages against such third person. 

“(b) Acceptance of such compensation 
shall operate as an assignment to the em¬ 
ployer of all right of the person entitled to 
compensation to recover damages against such 
third person, whether or not the person en¬ 
titled to compensation has notified the deputy 
commissioner of his election. 

“(c) The payment of such compensation 
into the fund established in section 944 of this 
chapter shall operate as an assignment to the 
employer of all right of the legal repre¬ 
sentative of the deceased (hereinafter re¬ 
ferred to as ‘representative’) to recover dam¬ 
ages against such third person, whether or 
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not the representative has notified the deputy 
commissioner of his election. 

“(d) Such employer on account of such as¬ 
signment may either institute proceedings for 
the recovery of such damages or may com¬ 
promise with such third person either with¬ 
out or after instituting such proceedings. 

“(e) Any amount recovered by such em¬ 
ployer on account of such assignment, whether 
or not as the result of a compromise shall be 
distributed as follows: 

(1) The employer shall retain an 
amount equal to— 

(A) The expenses incurred by him in 
respect of such proceedings or compro¬ 
mise (including a reasonable attorney’s 
fee as determined by the deputy commis¬ 
sioner) . 

(B) The cost of all benefits actually 
furnished by him to the employee under 
section 907 of this chapter. 

(C) All amounts paid as compensa¬ 
tion, and the present value of all amounts 
payable as compensation, such present 
value to be computed in accordance with 
a schedule prepared by the commission, 
and the amounts so computed to be re¬ 
tained by the employer as a trust fund to 
pay such compensation as it becomes due 
and to pay any sum, in excess of such 
compensation, to the person entitled to 
compensation or to the representative; 
and 

(2) The employer shall pay any ex¬ 
cess to the person entitled to compensa¬ 
tion or to the representative. 
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“(f) If the person entitled to compensa¬ 
tion or the representative elects to recover 
damages against such third person and noti¬ 
fies the commission of his election and insti¬ 
tutes proceedings within the period prescribed 
in section 913 of this chapter, the employer 
shall be required to pay as compensation un¬ 
der this chapter a sum equal to the excess of 
the amount which the commission determines 
is payable on account of such injury or death 
over the amount recovered against such third 
person. 

“(g) If a compromise with such third per- 
person is made by the person entitled to com¬ 
pensation or such representative of an amount 
less than the compensation to which such per¬ 
son or representative would be entitled to un¬ 
der this chapter, the employer shall be liable 
for compensation as determined in subdivi¬ 
sion (e) only if such compromise is made 

with his written approval.” 

******* 

“Sec. 935. Substitution of Carrier for Em¬ 
ployer: 

“In any case where the employer is not a 
self-insurer, in order that the liability for 
compensation imposed by this chapter may be 
most effectively discharged by the employer, 
and in order that the administration of this 
chapter in respect of such liability may be fa¬ 
cilitated, the commission shall by regulation 
provide for the discharge, by the carrier for 
such employer, of such obligations and duties 
of the employer in respect of such liability, 
imposed by this chapter upon the employer, 
as it considers proper in order to effectuate 
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the provisions of this chapter. For such pur¬ 
poses (1) notice to or knowledge of an em¬ 
ployer of the occurrence of the injury shall be 
notice to or knowledge of the carrier, (2) 
jurisdiction of the employer by a deputy com¬ 
missioner, the commission, or any court un¬ 
der this chapter shall be jurisdiction of the 
carrier, and (3) any requirement by a deputy 
commissioner, the commission, or any court 
under any compensation order, finding, or de¬ 
cision shall be binding upon the carrier in the 
same manner and to the same extent as upon 
the employer. (Mar. 4, 1927, c. 509, 35, 44 
Stat. 1441).” 

“Sec. 936. Insurance Policies: 

“ (a) Every policy or contract of insurance 
issued under authority of this chapter shall 
(1) contain a provision to carry out the pro¬ 
visions of section 935 of this chapter and (2) 
a provision that insolvency or bankruptcy of 
the employer and/or discharge therein shall 
not relieve the carrier from payment of com¬ 
pensation for disability or death sustained by 
an employee during the life of such policy or 
contract. 

U* * * * * * 1 

“Code Of Law For The District Of 

Columbia 

“Chapter Forty-five, 

Negligence Causing Death 

“Sec. 1301. Liability.—Whenever by an 
injury done or happening within the limits of 
the District of Columbia the death of a person 
shall be caused by the wrongful act, neglect. 
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or default of any person or corporation, and 
the act, neglect, or default is such as would, 
if death had not ensued, have entitled the 
party injured, * * * to maintain an ac¬ 

tion and recover damages, the person who or 
corporation which would have been liable if 
death had not ensued shall be liable to an ac¬ 
tion for damages for such death, notwith¬ 
standing the death of the person injured, 
* * *; and such damages shall be assessed 

with reference to the injury resulting from 
such act, neglect, or default causing such 
death, to the widow and next of kin of such 
deceased person: Provided , That in no case 
shall the recovery under this act exceed the 
sum of ten thousand dollars * * 

“Sec. 1302. By Whom Suit To Be Brought. 
—Every such action shall be brought by and 
in the name of the personal representative of 
such deceased person, and within one year 
after the death of the party injured. 

“Sec. 1303. Distribution Of Damages.— 
The damages recovered in such action shall 
not be appropriated to the payment of the 
debts or liabilities of such deceased person, 
but shall inure to the benefit of his or her fam¬ 
ily and be distributed according to the pro¬ 
visions of the statute of distribution in force 
in the said District of Columbia.” 


Certain provisions of the Rules of the Supreme 
Court of the District of Columbia—1929—are also 
particularly applicable to the instant case. 
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“LAW RULES 

“The Law Rules shall apply in equity, and 
the equity rules shall apply at law, unless in¬ 
consistent with the rules prescribed.” 

“Rule 28 

“Joinder of Parties 

“1. No action shall be defeated by the non¬ 
joinder or misjoinder of parties. New parties 
may be added, and parties misjoined may be 
dropped, by order of the court, at any state of 
the case, as justice requires.” 

“EQUITY RULES 

“The Equity Rules shall apply at law and 
the Law Rules shall apply in equity unless in¬ 
consistent with the rules prescribed.” 

Rule 13 

“Parties Generally—Intervention 

“Every action shall be prosecuted in the 
name of the real party in interest, but 
(a) * * * trustee of an express trust 

* * *, or a party expressly authorized by 

statute, may sue in his own name without 
joining with him the party for whose benefit 
the action is brought. All persons having a a 
interest in the subject of the action and in ob¬ 
taining the relief demanded may join as plain¬ 
tiffs, and any person may be made a defend¬ 
ant who has or claims an interest adverse to 
the plaintiff. Any person may at any time 
be made a party if his presence is necessary 
or proper to a complete determination of the 
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case. Persons having a united interest may 
be joined on the same side as plaintiffs or de¬ 
fendants, but when any one refuses to join, 
he may for such reason be made a defendant. 

“Any one claiming an interest in the litiga¬ 
tion may at any time be permitted to assert 
his right by intervention, but the interven¬ 
tion shall be in subordination to, and in rec¬ 
ognition of the propriety of the main proceed- 
mg.” 

QUESTIONS OF LAW PRESENTED 

The case presents questions of law arising un¬ 
der the District of Columbia Workmen’s Com¬ 
pensation Act which apparently have not yet been 
judicially determined. Under the Act, upon the 
death of an employee occurring by reason of the 
negligence of a third person, and a claim for and 
award of death benefit to the person or persons 
entitled to compensation, the points of law in¬ 
volved may then be stated to be: 

1: What are the respective interests of 

(a) the employer, 

(b) the carrier, and 

(c) the person or persons entitled to 

the death benefit? 

2: To what extent and for whose advantage 
may such interests be enforced? 

3: In what form must the declaration be 
drawn and who are proper parties 
plaintiff or use plaintiff in an action 
brought to recover damages against 
the negligent third person causing 
the death? 
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ARGUMENT 

Error Apparent In Opinion and Ruling of Court 

Below 

The District of Columbia Workmen’s Compen¬ 
sation Act is designed to accomplish a beneficent 
purpose. Such an act should receive a liberal 
interpretation and construction. 

“The act is to be interpreted in the light of 
its purpose and, so far as reasonably may be, 
to promote the accomplishment of its benefi¬ 
cent design.” 

Young v. Duncan, 218 Mass. 346, 349, 106 
N. E. 1. 

“The statute was the expression of what 
was regarded by the legislature as a wise pub¬ 
lic policy concerning injured employees. Un¬ 
der such circumstances we think that it is to 
be interpreted with fair liberality, to the end 
of securing the benefits which it was intended 
to accomplish.” 

In re Petrie, 215 N. Y. 335, 338,109 N. E. 
549. 

See also Workmen’s Compensation Acts (Cor¬ 
pus Juris Treatise), p. 40, Sec. 34. 

Under Sec. 933, paragraphs (a) and (b), of the 
Act (supra, p. 10) the person entitled to compen¬ 
sation may receive it or proceed against the negli¬ 
gent third person, and the acceptance of compen¬ 
sation from the employer constitutes such elec¬ 
tion of remedies and assigns to the employer the 
right to proceed against such third person. 
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Applying the express terms of these sections to 
the facts pleaded, we have a situation wherein 
Roberts, while employed by Bralove, an employer 
within the meaning of the Act, is killed by the neg¬ 
ligent act of Moses, a third person, and thereafter 
the widow, Anna Roberts, is awarded compensa¬ 
tion (death benefit) against the employer, Bra¬ 
love, and, under other sections of the Act to be 
discussed hereinafter, against the compensation 
insurance carrier, Aetna Life Insurance Company. 

There can be no question that acceptance of 
such compensation operated as a statutory as¬ 
signment to the employer, Bralove, of all right of 
action to recover damages for the death of Rob¬ 
erts. It would seem unquestionable that the em¬ 
ployer, taking an action so assigned, could main¬ 
tain the cause of action in his own name. But the 
opinion of the trial court does not so hold, for 
it says: 

“The proper party plaintiff is therefore the 
administratrix to the use of the employer.” 
(R., p. 10.) 

The lower court appears to have reasoned that, 
because there is here a charge of “negligence caus¬ 
ing death,” the provisions of Section 1301, D. C. 
Code {supra, p. 13) must be superimposed upon 
the express terms of the Workmen’s Compensa¬ 
tion Act, under which come all the interested par¬ 
ties. Whoever may be the proper parties in bring¬ 
ing an action such as the one at bar, the Work- 
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men’s Compensation Act stands alone and unaf¬ 
fected in any way by Section 1301 of the Code. 

Hyde v. Southern Railway Company, 31 App. 
D. C. 466, arose in a situation analogous to the 
present case. There one Christiana Hyde as ad¬ 
ministratrix of the estate of one Richard Hyde, 
deceased, brought an action against the Southern 
Railway Company to recover damages laid at 
$20,000.00 in each count of the declaration, for 
the death of the intestate as the result of an act 
of negligence of the defendant. The trial court 
sustained a demurrer to the first four counts of 
the declaration and the case came before this 
Court upon the granting of a special appeal. With 
respect to the question whether the “employers’ 
liability act” was subject to the control of Code 
D. C. Sec. 1301, the Court said (p. 467): 

“In the event that the act be sustained, an¬ 
other question arises on the amount of dam¬ 
ages laid in the several counts of the declara¬ 
tion, which is, whether the amount of recov¬ 
ery under said act is subject to the control of 
sec. 1301, D. C. Code (31 Stat. at L. 1394, 
chap. 854), which limits all recoveries of dam¬ 
ages for injuries resulting in death from 
wrongful act, neglect, or default of any per¬ 
son or corporation, to $10,000.” (Italics sup¬ 
plied.) 

Again at page 473: 

“The amount of damages to be recovered 
in cases arising under the act is not limited 
in amount, and those alleged in the four 
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counts of the declaration, to which the demur¬ 
rer was sustained, amount to $20,000. It re¬ 
mains, therefore, to consider whether the 
amount of the recovery is limited by the op¬ 
eration of sec. 1301, D. C. Code (31 Stat. at 
L. 1394, chap. 854). That section confers the 
right of action for all injuries done or hap¬ 
pening within the limits of the District of Co¬ 
lumbia, resulting in death, when caused by 
the wrongful act, neglect, or default of any 
person or corporation, when, if death had not 
ensued, the party injured would have been 
entitled to an action. ‘Such damages shall be 
assessed with reference to the injury result¬ 
ing from such act, neglect, or default causing 
such death, to the widow and next of kin of 
such deceased person: Provided , That in no 
case shall the recovery under this act exceed 
the sum of $10,000.’ Section 1302 requires 
the action to be brought by and in the name 
of the personal representative of such de¬ 
ceased person, and within one year after the 
death of the party injured. Section 1303 pro¬ 
vides that the damages recovered shall not be 
appropriated to the payment of the debts of 
the deceased, but shall inure to the benefit of 
his or her family, and shall be distributed 
according to the provisions of the statute of 
distribution. The employers’ liability act cre¬ 
ates a new cause of action for the benefit of 
employees of a common carrier engaged in 
trade or commerce in the District of Colum¬ 
bia and the territories, and in case of their 
death, for the benefit, first, of widows and 
children, if any, second, of parents, and, if 
none, lastly, of next of kin dependent upon 
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the deceased; and makes the employer liable 
for ‘all damages which may result from the 
negligence of any of its officers, agents, or em¬ 
ployees/ etc.” (Italics supplied.) 

After discussing other provisions of the “em¬ 
ployers’ liability act” similar to provisions of the 
District of Columbia Workmen’s Compensation 
Act, the Court said : 

“We do not think the question raised on the 
operativeness of these two statutes is whether 
the elder is repealed by the later, which it cer¬ 
tainly is not, but whether the later is to be 
governed by the terms of the elder in respect 
of the limitation of the amount of damages 
that may be recovered. 

“The objects of the two are different. The 
first remedies a defect in the common law by 
conferring a right of action in all cases of in¬ 
juries resulting in death, when, had the in¬ 
jured party survived, he would be entitled 
to an action, and in no other. The second 
changes the common law in relation to master 
and servant, by giving the latter a right of 
action for all damages for injuries occasioned 
by the negligent acts of fellow servants, and 
modifies the law as to the contributory negli¬ 
gence of the injured person. It then extends 
this right of action, in case of death, to the 
personal representative of the deceased. The 
damages so recovered are distributed in a dif¬ 
ferent manner from that provided in the ear¬ 
lier law, and are not expressly discharged of 
the debts or liabilities of the deceased as 
therein provided. The third section relates 



22 


to employment contracts, insurance, relief 
benefits, etc., not mentioned in the Code, and 
provides a measure of set-off growing out of 
the same. Moreover, the act operates alike 
in the several Territories, where it does not 
appear that there is any statute limiting the 
amount of recovery. 

“Notwithstanding the invidious distinction 
made between the beneficiaries of the separate 
statutes in respect of the amount of the recov¬ 
ery, we see no reason why they may not stand 
together and operate according to their terms 
in cases coming under them respectively. In 
conferring a right of action where none ex¬ 
isted at common law, Congress can couple the 
grant with any condition it may deem reason¬ 
able in the particular case, and is not bound 
to affix the same condition to all similar 
grants. Instead of intending to bring the par¬ 
ties to actions created by the act under the op¬ 
eration of sec. 1301 of the Code, we think that 
the intention was to give it operation accord¬ 
ing to its terms. It makes complete provision 
for all of its purposes, and leaves nothing to 
be supplied by the provisions of the Code. Each 
is to be construed, therefore, as applying to 
cases arising under it, arid to none other. 

“For the reasons given, we think it was 
error to sustain the demurrer, and the order 
will, therefore, be reversed with costs, and 
the cause remanded for further proceedings 
not inconsistent with this opinion.” (Italics 
supplied.) 

Plaintiffs submit that the District of Columbia 
Workmen’s Compensation Act—being an applica- 
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tion of the Longshoremen’s and Harbor Workers’ 
Act to the subject of compensation for injuries 
suffered by employees in the course of their em¬ 
ployment in the District of Columbia—is likewise 
a statute creating new rights and causes of ac¬ 
tion; that it, too, changes the common law; in re¬ 
lation to master and servant; that the cause of 
action for death of an employee, caused by a per¬ 
son not standing in the relation of employer to the 
deceased, is created by, and the damages recov¬ 
ered are to be distributed according to the terms 
of, the District of Columbia Workmen’s Compen¬ 
sation Act. The objects of the Workmen’s Com¬ 
pensation Act are unlike those of Code D. C. Sec. 
1301 et seq., and damages recovered thereunder 
are distributed in a different manner. 

The Court below in its memorandum opinion 
states that there is an express statutory assign¬ 
ment of the cause of action to the employer, yet it 
requires the employer to sue in the name of “the 
administratrix to the use of the employer”—a re¬ 
quirement that can only be correct if it can be 
said that the Compensation Act is modified by the 
provisions of Code D. C. 1301 et seq. It is sub¬ 
mitted Hyde v. Southern Railway Company 
(supra) effectively disposes of any such theory. 

It is clear from an examination of the author¬ 
ities that the trial court erred in holding invalid 
the assignment to the insurance carrier, on the 
ground that it was not one of the class assign- 
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able at common law and there was no express pro¬ 
vision in the statute for such assignment. 

Globe Indemnity Co. v. Toye Bros. Auto & Taxi¬ 
cab Co. (La. App. 1930), 129 So. 235, is directly in 
point. One Anthony La Barbera, an employee of 
one S. P. Daroca, was seriously injured while 
hooking a disabled automobile to the tow car in 
which he had come to tow it to his employer’s 
garage, when the disabled machine was run into 
from the rear by a taxicab of the defendant. La 
Barbera was paid compensation by the Globe In¬ 
demnity Company, insurer of his employer Da¬ 
roca. Among the defenses set up to an action 
brought by the compensation insurance carrier to 
recover damages from the negligent third person 
were: 

“First, that the petition does not disclose 
a cause or right of action. 

“Second, that there is a nonjoinder of par- 
ties-plaintiff, or defendant.” 

The Court of Appeal of Louisiana in holding 
that the insurance carrier had a right of action 
independent of the provisions of the compensa¬ 
tion statute and one which was assigned to it un¬ 
der its policy of insurance, said: 

“The compensation insurance policy con¬ 
tained the following provisions: 

“ ‘The Company shall be subrogated 
in case of any payment under its policy 
to the extent of such payment to all rights 
of recovery therefor vested by law either 
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in this employer or in any employee, 
or his dependents claiming hereunder 
against persons, corporations, associa¬ 
tions or societies.’ 

“Daroca also made a conventional assign¬ 
ment and subrogation to the plaintiff Of any 
claims or rights or causes of actions against 
the defendant as a result of the injuries sus¬ 
tained by LaBarbera in the accident, and par¬ 
ticularly any rights or causes of actions in 
favor of the employer, Daroca, under Act No. 
20 of 914. * * * 

“We find it unnecessary to decide the first 
two issues raised by counsel in support of the 
exception of no cause of action, i. e., plaintiff 
has no direct right or cause of action and no 
legal right of subrogation, because we are of 
the opinion that the conventional subrogation 
by the employer in favor of the insurance com¬ 
pany is valid. In the case of Carroll & Co. v. 
N. 0. Jackson & Great Northern R. R. Co. et 
al, 26 La. Ann. 447, the Supreme Court clearly 
indicated that if the insurance company, 
which paid a loss resulting from the destruc¬ 
tion of cotton by fire while in the possession 
of the carrier, had been assigned the rights 
of the assured and shipper, the court would 
have recognized the conventional subrogation 
and enforced it against the carrier. 

“In the case of Bouchon v. Southern Surety 
Co. et al., 151 La. 503, 91 So. 854, the Su¬ 
preme Court held that there was nothing to 
prohibit an injured employee from conven¬ 
tionally subrogating an insurance company 
to his claim against a third person whose neg¬ 
ligence injured the employee and caused the 
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insurance company to pay compensation un¬ 
der Act No. 20 of 1914. While the court held 
that the insurance company, under such cir¬ 
cumstances, was not subrogated by mere op¬ 
eration of law to the rights of the injured em¬ 
ployee to proceed against a third person whose 
negligence caused injury to the employee, the 
court clearly indicated that if there had been 
a conventional subrogation it would have been 
recognized and enforced. To further show 
that it is not against public policy that the 
insurance company be subrogated to the same 
rights that the employee through their negli¬ 
gence, the Legislature passed Act No. 85 of 
1926, and paragraph 2 of section 23 of that 
act reads as follows: 

“ ‘The insurer is hereby subrogated to 
all the rights and actions which the em¬ 
ployer is entitled to under this act.’ 

“We therefore hold that the conventional 
subrogation was legal and binding and it will 
be enforced unless it can be said that the pro¬ 
visions of Act No. 20 of 1914, the Compensa¬ 
tion Law, expressly prohibits it, or unless the 
conventional assignment was without serious 
or adequate consideration. 

“We shall now consider the other two points 
raised under the exception of no cause of ac¬ 
tion. 

“(c) In support of the contention that the 
compensation act expressly prohibits the as¬ 
signment of claims made under its provisions, 
counsel for the defendant refers us to para¬ 
graph 1 of section 22 of Act No. 20 of 1914, 
which reads as follows: 
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“ ‘Be it further enacted, etc., that 
claims or payments due under this act 
shall not be assignable and shall be ex¬ 
empt from all claims of creditors and 
from levy or execution or attachment or 
garnishment except under a judgment of 
court for alimony in favor of a wife or 
ascendant or descendant. Fees of attor¬ 
neys and physicians for services under 
this act shall be reasonable and measured 
according to the workman’s station and 
shall be approved by the Court.’ 

“We do not find that this is pertinent be¬ 
cause it refers to claims or payments due the 
employee under the act. It is obvious that 
the provision was placed in the act for the 
protection of the employee. The present as¬ 
signment was made by the employer to the 
insurance company under the terms and pro¬ 
visions of the policy, which expressly provided 
that the insurance company would be subro¬ 
gated to all the rights of recovery vested in 
the employer. It is also to be noted that the 
claim against the third person did not arise 
under Act No. 20 of 1914, but under article 
2315, Rev. Civ. Code. 

“Paragraph 2 of section 7 of Act No. 247 
of 1930 reads as follows: 

“‘Any employer having paid or hav¬ 
ing become obligated to pay compensa¬ 
tion under the provisions of this Act may 
bring suit against such third person to 
recover any amount which he has paid 
or become obligated to pay as compensa¬ 
tion to any injured employee or his de- 
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pendent; provided, that if either such 
employee or his dependent, or such em¬ 
ployer, shall forthwith notify the other 
in writing of such fact and of the name 
of the Court in which such suit is filed, 
and such other may intervene as party 
plaintiff in such suit.’ 

“As, under the above-quoted provision, the 
employer had the right of action which he as¬ 
signed to the insurance company, and as we 
do not find anything in the Compensation Law 
or public policy prohibiting such a conven¬ 
tional assignment, this defense must fall. 

“(d) The next contention of defendant is 
that ‘$1.00 and other consideration’ is not a 
serious and adequate consideration and can¬ 
not support the contract of assignment. We 
do not believe that this point is well taken, 
because the insurance policy itself, which was 
supported by an adequate consideration, i. e., 
the premium paid by the assured and the as¬ 
sumption of liability by the assurer, contains 
a provision that the insurance company shall 
be subrogated to all rights of recovery vested 
by law in the employer upon the payment of 
compensation under its policy. Assuming 
liability under its policy and paying the com¬ 
pensation when it became due would be the 
other consideration referred to in the conven¬ 
tional assignment, and certainly this would 
be a serious and adequate consideration suf¬ 
ficient to support a valid contract of assign¬ 
ment. 

“As to the second defense interposed by 
counsel for defendant, that there is a non¬ 
joinder of parties plaintiff or defendant be- 
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cause Daroca, the employer, and LaBarbera, 
the employee, were not made either parties 
plaintiff or parties defendant, we do not be¬ 
lieve it to be sound because LaBarbera’s only 
interest in a matter of this kind would be any 
amount that was recovered over and above the 
compensation paid and medical expenses. 
Since he compromised that right for $750, he 
would not have any interest in the amount 
that would be paid to the insurance company 
for compensation and for medical bills paid 
by it. Furthermore, paragraph 2 of section 
7 of Act No. 247 of 1920, leaves it optional 
with the employee to join as party plaintiff. 
Daroca would not be a necessary party, be¬ 
cause he unconditionally assigned his claim 
to the insurance company, and, under the cir¬ 
cumstances, was without further interest in 
the matter.” (Italics supplied.) 

Another case holding that a right of action for 
negligent injury arising under a compensation 
act may be assigned is Massachusetts Bonding & 
Insurance Company v. San Francisco-Oakland 
Terminal Rys., 39 Cal. App. 388,178 P. 974. There 
it was said by the Appellate Court: 

“A 'proper construction of these provisions 
of the Workmen’s Compensation Act in our 
judgment is that they were intended to per¬ 
mit what has not heretofore been sanctioned 
by law, viz. an assignment of an injured per¬ 
son’s right of action against his tort-feasor, 
and to provide that the making by him of a 
lawful claim for compensation under the 
terms of the Workmen’s Compensation Act 
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against his employer, and the latter’s insurer, 
should operate as a transfer of the legal title 
to his claim for damages against his said tort¬ 
feasor to his employer, or to the latter’s in¬ 
surer, paying such claim. This has in effect 
been so held by this court in the recent case 
of Bassot v. United Railroads, 177 Pac., 884. 

“The respondent insists, however, that the 
use of the word ‘subrogated’ in the foregoing 
provisions of the Workmen’s Compensation 
Act rendered the right of action acquired by 
the plaintiff thereunder an equitable cause of 
action as against the defendant herein. We 
do not agree with this contention; for, while 
it is true that as between the plaintiff and 
Silva the right of subrogation would be an 
equitable right arising out of the payment by 
the former of the latter’s claim for damages, 
still, when such payment had been made, and 
the assignment of Silva’s cause of action 
against the defendant herein consummated 
by such subrogation, the right thus accrued 
in the plaintiff was that of maintaining, as 
the assignee of Silva, the same action which 
Silva could have maintained against this de¬ 
fendant had no such assignment been made. 

“If we are correct in these views, then it 
follows necessarily that the plaintiff in this 
action, having paid the amount of the lawful 
claim of Silva against his employer, Koppe- 
rud, as the latter’s insurer, became thereby 
invested with Silva’s right of action for dam¬ 
ages against the defendant in this action. 
Such right of action, if any, existing in Silva 
was essentially a legal, and not an equitable 
action; * * (Italics supplied.) 
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An analogous case arising under a state em¬ 
ployer’s liability act is Travelers’ Ins. Co. v. Great 
Lakes Engineering Works Co. (C. C. A. 6th, 1911), 
184 F. 426,107 C. C. A. 20, 36 L. R. A. (N. S.) 60. 
There defendant was engaged in installing an en¬ 
gine in a brewery. A cylinder head of the engine 
blew out and one employee of the brewery was 
killed and another injured. Actions were brought 
against the brewing company by the injured em¬ 
ployee and on behalf of the next of kin of the de¬ 
ceased employee under the Ohio Statute. Dam¬ 
ages were paid by the plaintiff insurance company 
which had issued to the brewing company an em¬ 
ployer’s liability policy containing a provision 
that, in case of payment of a loss thereunder, 
plaintiff should be subrogated to the extent of 
such payment to all rights of recovery for such 
loss by the assured. It was held that the brew¬ 
ing company had a right of action to recover over 
against defendant, to which right plaintiff insur¬ 
ance company succeeded by subrogation, and that 
such right of action was not affected by the fact 
that the brewing company’s liability in one cass 
was statutory and to certain persons only. 

A reading of the entire case is illuminating, bi t 
on account of its great length, plaintiffs set forth 
only certain passages in the opinion wherein the 
Appellate Court said: 

“We are thus brought to the question 
whether the insurer, by reason of a contract 
of indemnity against employer’s liability, 
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such as exists here, can maintain an action 
against a third party whose negligence has 
caused liability to the insured employer for 
injuries resulting in the death of its employee. 

“The rule is well settled, in fire insurance 
as well as in marine insurance, that the in¬ 
surer upon paying to the assured the amount 
of a loss on the property insured, is subro¬ 
gated in a corresponding amount to the as¬ 
sured’s right of action against any other per¬ 
son responsible for the loss; this right of the 
insurer against such other person not resting 
upon any relation of contract or of privity 
between them, but arising out of the nature 
of the contract of insurance as a contract 
of indemnity derived from the assured alone, 
and enforceable in his right only.” 

Again: 

“But it is insisted by defendant that the 
brewing company could have no right of ac¬ 
tion against the engineering company for 
causing the death of Leinhart, for the reason 
that there is no common law right of action 
for causing the death of a human being, the 
right of action being purely statutory — in 
Ohio the action being required to be brought 
in the name of the personal representative of 
the deceased, and for the exclusive benefit of 
the wife, husband, children, parents, or next 
of kin of the deceased * * * and that 

the injury to the insurance company from 
the death of Leinhart is thus too remote to 
give a right of action to the insurance com¬ 
pany.” 
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The Court after distinguishing between indem¬ 
nity policies and life insurance policies (which it 
said were in the nature of wagering contracts), 
then went on to say: 

“‘The cases in which insurers have 
been permitted to recover against the au¬ 
thors of their losses are not in contra¬ 
vention of this principle. They have re¬ 
covered, not by color of their own legal 
right, but under a general doctrine of 
equity jurisprudence, commonly known 
as the doctrine of subrogation, appli¬ 
cable to all cases wherein a party who 
has indemnified another in pursuance of 
his obligation so to do succeeds, and is 
entitled to the cession of all means of re¬ 
dress held by the party indemnified 
against the party who has occasioned the 
loss/ ” 

Again: 

“We know of no reason, either upon prin¬ 
ciple or authority, why the doctrine of sub¬ 
rogation which has been expressly held ap¬ 
plicable to indemnity by way of fire and ma¬ 
rine insurance, and by at least necessary im¬ 
plication in the case of casualty insurance, 
should not be held to extend to employer’s 
liability indemnity. * * * 

“But it is contended that the right of subro¬ 
gation, if it exists, can, in a court of law, be 
enforced only in the name of the insured. In 
several cases (citing cases) it is said that the 
insurer may enforce his right of subrogation 
in equity or in admiralty in his own name, 
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but that in the courts of common law the right 
can be enforced only in the name of the in¬ 
sured. * * * 

“Turning to the statute of Ohio (Rev. St. 
1908, p. 4993) , we find that ‘an action must 
be prosecuted in the name of the real party 
in interest,’ with certain exceptions not appli¬ 
cable here. In several cases statutes similar 
to that in Ohio have been expressly held to 
give the right of action at law in the name of 
the assured (citing cases), although the rule 
would be different when the insurer had paid 
a part only of the loss, for in such case the 
principle forbidding the splitting of an action 
would forbid a suit by the insurer for a part 
only of the loss claimed.” 

In the case at bar Aetna Life Insurance Com¬ 
pany has paid the accrued installments of death 
benefit and by the very terms of the award en¬ 
tered is liable directly for future payments, and 
under any view of the case the strict and technical 
rules of common law pleading cannot apply. 

In the instant case there is likewise a clause of 
conventional subrogation in the policy of compen¬ 
sation insurance issued, and under which the 
death benefit was paid, by Aetna Life Insurance 
Company. The policy provides: 

“Subrogation of Rights 

“K—The Company shall be subrogated in 
case of any payment under this Policy, to the 
extent of such payment, to all rights of re¬ 
covery therefor vested by law either in this 
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Employer or, in any employee or his depend¬ 
ents claiming hereunder, against persons, 
corporations, associations or estates.” (R., 
p. 13.) 

It is patent that cases arising under the District 
of Columbia Workmen’s Compensation Act are 
not within the historic and technical niceties of 
the common law. The benefits given, and the 
remedies provided, thereunder are statutory. 

Appellants submit that the holding of the Court 
below was erroneous. 

2. “Employer” and “Carrier” are Interchange¬ 
able Parties Under Sec. 933 of the Compen¬ 
sation Act 

The questions which may be next considered 
are: 

What are the respective liabilities and rights of 
employer and carrier under the statute? 

Are the words “employer” and “carrier” as 
used in Sec. 933 of the Act inclusive one of the 
other ? 

Are the liabilities imposed, and the rights con¬ 
ferred, upon the employer likewise imposed and 
conferred upon the carrier? 

Sec. 917 {supra, p. 9) is strongly indicative of 
the intention of Congress that, upon an award 
made for death benefit or compensation under the 
Act, the liability of employer and carrier should 
be co-extensive and identical. Congress contem- 
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plated securing the payment of death benefit or 
compensation by insurance to be issued by ap¬ 
proved compensation insurance carriers (Sec. 932, 
“Security for Compensation,” supra, p. 10). 

Procedure against, and liability of, employer 
and carrier are also the same, and the duties of 
one are fixed by procedure against and liability 
imposed upon the other (Sec. 935, “Substitution of 
Carrier for Employer,” and Sec. 936, “Insurance 
Policies,” supra, pp. 12, 13). 

Thus it will be seen that insurance must be pro¬ 
vided by the employer under the statute (except 
in cases where the employer gives evidence of 
financial responsibility, cf. Sec. 932); that the car¬ 
rier by insuring the payment of such compensa¬ 
tion subjects its assets to a lien therefor; that no¬ 
tice to or knowledge of the employer of the occur¬ 
rence of injury is notice to or knowledge of the 
carrier; that jurisdiction of the employer by a 
deputy commissioner, the commission or any 
court is jurisdiction of the carrier; that any re¬ 
quirement by a deputy commissioner, the commis¬ 
sion or any court under any compensation order, 
finding, or decision, is binding upon the carrier in 
the same manner and to the same extent as upon 
the employer; and lastly, the carrier must by its 
policy, issued to secure such compensation, bind 
itself to carry out the provisions of Sec. 935. In 
the light of the above, for all purposes to be ef¬ 
fected by the provisions of the Workmen’s Com¬ 
pensation Act, the carrier stands upon an equal 
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footing, and interchangeably, with the employer. 

The case of Sarber v. Aetna Life Insurance Co. 
(C. C. A., 9th, 1928), 23 F. (2d), 434, certiorari de- 


suc- 


nied 277 U. S. 577, 48 S. Ct. 561, 72 L. Ed. —, 
cinctly states the general principles governing the 
rights and duties of an insurance carrier under 
Workmen’s Compensation Acts. There it was 
said: 


“This was an action for deceit. It appears 

from the original complaint that on July 23, 

1923, the plaintiff was an employee, within 

the contemplation and under the provisions 

of the Workmen’s Compensation Act of the 

state of California (St. 1913, p. 279, as 

amended): * * * that the defendant, 

as insurance carrier, took over and assumed 

the burdens, duties, and obligations imposed 

on the employer by the Compensation Act; 
* * * 

“It should be stated at the outstart that, 
when the insurance carrier is substituted for 
the employer under the provisions of the Com¬ 
pensation Act, the carrier is subrogated to all 
the rights and duties of the employer.” 

Appellants submit that upon reason and au¬ 
thority the right of action passing to the employer 
by statutory assignment under Sec. 933 of the Act 
(which section is more fully discussed hereinafter, 
infra, p. 38) likewise passed to the carrier, Aetna 
Life Insurance Company, upon payment by it of 
the death benefit awarded; that the right of ac¬ 
tion of the employer Bralove was assigned to the 
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carrier, Aetna Life Insurance Company, not only 
by virtue of the subrogation clause of the policy 
issued by it (supra, p. 5), but also directly under 
the statute, the word “employer” within the mean¬ 
ing of Sec. 933, including both carrier and em¬ 
ployer. A holding to the contrary by this Court 
would have a most disastrous effect, not only on 

the rights of the employer and the carrier, but 
also upon the beneficial interest of persons en¬ 
titled to compensation (see infra, p. 52). 

3. Respective Interests of Carrier, Employer, and 
the Person Entitled to Compensation or the 
Representative, Under the Compensation 
Act 

When there is a payment of death benefit or 
compensation awarded under the Compensation 
Act, in cases where the death or injury to the em¬ 
ployee was caused by negligence of a third party, 
the inquiry then is: 

What are the interests created by such an oc¬ 
currence? 

In whom, and to what extent, do such interests 
vest? 

By whom, and in what manner, shall the action 
to recover damages be brought? 

Upon a determination of these questions must 
depend the propriety and form of any action to 
collect damages for the death or injury. 

Sec. 933 of the Act (supra, p. 10) has a direct 
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bearing on this matter, and may be summarized 
as follows: 

(a) If the injury or death be caused by fault of 
some person other than the employer, then the 
person injured, or in case of death the person en¬ 
titled to compensation, may elect either to sue at 
law to recover damages or to take compensation 
under the Act. 

(b) Acceptance of compensation for injury or 
death, by the person entitled to receive compen¬ 
sation (not the personal representative) operates 
as an assignment to the employer of all right of 
the person entitled to compensation to recover 
damages at law—this even in the absence of an 
express notification of election. 

(c) Upon the death of an employee, if there is 
no person entitled to compensation, the payment 
of $1,000 into a special fund, provided for by Sec. 
944 of the Act, operates as an assignment to the 
employer of all right of the “legal representative” 
to recover damages for such death, whether or 
not there has been an election by such “legal rep¬ 
resentative.” 

In event of death of an employee, the assign¬ 
ment effected by the acceptance of compensation 
by the person entitled thereto is entirely inde¬ 
pendent of, and may be contrary to, the desire of 
the personal representative of the deceased; he 
has no right of election under the Act, his only in¬ 
terest and duty being to distribute under the law 
any amount recovered from such third person in 
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excess of the award under the Act (see infra, 
p. 53). 

The provisions of Sec. 933 make a very strong 
argument in favor of plaintiffs’ contention that 
the Act is in no sense subject to the provisions of 
Sec. 1301 of the D. C. Code. 

Here we have the death of Roberts, employee, 
and an award of death benefit to Anna Roberts, 
his widow and administratrix, against Aetna Life 
Insurance Company, carrier, and Bralove, em¬ 
ployer. The carrier, and only the carrier, has 
paid and is paying the installments of the award. 
The situation must then be this: Anna Roberts, 
widow (the only person entitled to death benefit 
under the Act) has accepted the payments of 
death benefit, and her act in so doing transferred 
to the employer Bralove all her rights of action— 
not as personal representative under Code D. C. 
Sec. 1301 et seq., but as the person entitled to 
compensation under the Compensation Act. 

But what loss has the employer Bralove sus¬ 
tained? What compensation has he paid? He 
has sustained no loss, nor has he paid any compen¬ 
sation. His liability is at most only contingent. 
He will have to pay only if, and when, plaintiff 
Aetna Life Insurance Company fails to pay. If 
it be held that the word “employer” as used in 
Sec. 933 (supra, p. 10 et seq.) does not include the 
carrier, and that the conventional subrogation 
provided for by the policy is invalid (see supra, 
p. 23 et seq.), then the very objects of the entire 
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section will be defeated. There could be no re¬ 
covery by the employer since he has suffered no 
damage. The carrier could not sue since it was not 
expressly named in Sec. 933. And there could be 
no action by the person entitled to compensation 
since the act of accepting compensation divested 
her of the right to maintain any action as 
legal plaintiff. Hunt v. Bank Line, 35 F. (2d) 136. 
The situation would then be that no damages 
could be recovered against the tort feasor. That 
was not the intent of Congress, for it has desig¬ 
nated the manner of distributing the amount re¬ 
covered. 

City of Red Wing v. Eichinger et al., 163 Minn. 
54, 203 N. W. 622, is directly in point. It appears 
that the city employed one Haga as a street 
sweeper, both city and employee being subject to 
the Workmen’s Compensation Act. The city car¬ 
ried workmen’s compensation insurance with the 
Traveler’s Insurance Company. While Haga was 
engaged in his work he was injured by a collison 
between two automobiles operated by the defend¬ 
ants. The Industrial Commission made an award 
to the employee and the insurance company paid 
it. The city thereafter brought suit against the 
defendants to recover for the negligent injuries 
inflicted on its employee. The trial court dis¬ 
missed the action and upon an appeal the Supreme 
Court of Minnesota said: 

“The insurance policy contains this pro¬ 
vision: 
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“ ‘K. The company shall be subro¬ 
gated, in case of any payment under this 
policy, to the extent of such payment, to 
all rights of recovery therefor vested by 
law, either in this employer, or in any 
employee or his dependents claiming 
hereunder, against persons, corporations, 
associations, or estates/ 

“Our Compensation Act recognizes the in¬ 
surer as such. * * * It does not compel 

a Municipality, as it does some employers, to 
carry insurance. * * * The municipal¬ 

ity, however, may carry such insurance if it 
so chooses (citing cases). Our statute above 
quoted in reference to subrogation has had 
judicial recognition (citing cases). 

“The injured employee had a common law 
action, if the facts warranted it, against de¬ 
fendants, under subdivision (2), sec. 4291, 
G. S. 1923. He also had his claim against 
his employer under the Compensation Act. 
He could pursue both. He claimed and re¬ 
ceived compensation, and under the statute 
his common law action at least in part passed 
to the employer by virtue of subrogation. A 
statutory subrogation has the same character¬ 
istics as if it were a creature of equity. It is 
enforced solely for the purpose of accom¬ 
plishing the ends of substantial justice and 
does not depend upon any contractual rela¬ 
tion between the parties. When the employer 
has paid or obligated himself to pay an award 
of the Industrial Commission, he is, by virtue 
of the statutory subrogation, authorized to 
bring and maintain in his own name, an ac¬ 
tion against a third person whose negligence 
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was the proximate cause of the injury to the 
employee to whom the compensation was 
awarded, to recover a sum not in excess of the 
award. Section 4291, G. S. 1923, subd. (2). 
The payment or obligation to pay the award 
on the part of the employer is a condition 
precedent to his right to prosecute such ac¬ 
tion (citing cases). 

“That fundamental element which sup¬ 
ports the doctrine of subrogation, namely, the 
call for substantial justice, is absent. The 
city has been protected by the insurance com¬ 
pany paying the employee. The city has paid 
nothing. It is not obligated to pay anything. 
It has not suffered any damage by reason of 
the alleged negligence of the defendants. It 
cannot maintain this action. Its payment of 
the premium to the insurance company does 
not change this situation. It was not in¬ 
curred or paid because of the alleged negli¬ 
gence of defendants. It also relates to other 
employees, and cannot be viewed as a loss or 
damage which support this action by plaintiff. 
The city is not the real party in interest. 
Every action must be prosecuted by the real 
party in interest Section 9165, G. S. 1923; 
33 Cyc. 1558; Broderick v. P. S. T. L. & P. 
Co., 86 Wash. 399,150 P. 616. 

“The insurance company and not the city 
has suffered the loss to the extent of the 
amount of money paid. If any one is entitled 
to prosecute the alleged cause of action, it 
would be the insurance company. There is 
no law or reason to support the assertion that 
the city should profit by its employee’s injury 
in a street tragedy. True, the city is entitled 
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to credit for the existence of the insurance by 
virtue of its contract with the insurance com¬ 
pany, but this insurance was taken out for 
its own protection and for just such an emer¬ 
gency as this. The insurance has protected it 
so completely that it has had no loss. Such 
right of subrogation as the law gave the city , 
it, by contract, assumed to pass to the insur¬ 
ance company” 

In the light of the provisions of the Rules of 
the Supreme Court of the District of Columbia, 
that 

“The Equity Rules shall apply at law and 
the Law Rules shall apply in equity unless in¬ 
consistent with the rules prescribed,” 

and particularly the provisions of Equity Rule 13 
regarding the interest of parties {supra, p. 15), 
we may examine the holdings of courts with re¬ 
spect to the application of such rules to cases aris¬ 
ing under workmen’s compensation acts. The au¬ 
thorities hold generally that such cases shall be 
brought in the names of the real parties in in¬ 
terest. 

Bassot et al. v. United Railroads of San Fran¬ 
cisco (Cal., 1918), 177 Pac. 884, was an action aris¬ 
ing under the workmen’s compensation act of the 
State of California, wherein the court said: 

“This is an action for damages for per¬ 
sonal injuries sustained by plaintiff Bassot 
in a collision with the street car of defend¬ 
ant. At the time of the accident, Bassot was 
an employee of a corporation that carried 
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compensation insurance with plaintiff insur¬ 
ance company. The compensation due Bassot 
having been adjusted and paid, this action 
was commenced in the name of Bassot and the 
Company. Defendant’s demurrer to the com¬ 
plaint on the ground of misjoinder of parties 
plaintiff was overruled, and, after issue 
joined, the cause proceeded to trial. At the 
close of the evidence, defendant made a mo¬ 
tion for non-suit as to both plaintiffs, which 
was granted as to Bassot on the ground that 
he was improperly joined as a party plaintiff, 
and denied as to the insurance company. The 
trial proceeded as between the company and 
defendant, and resulted in a verdict for de¬ 
fendant. This is an appeal by Bassot from a 
judgment of non-suit entered against him. 
The record in the case consists simply of the 
judgment roll and the proceedings on the mo¬ 
tion for non-suit. 

“Section 31 of the Workmen’s Compensa¬ 
tion Act (St. 1913, p. 295) provides that the 
making of a lawful claim for compensation 
‘shall operate as an assignment’ of any right 
to recover damages which the injured em¬ 
ployee may have against any other person 
for the injury, and the employer or his surety 
‘shall be subrogated to any such right.’ The 
section also provides that ‘any amount col¬ 
lected by the employer * * * in excess 

of the amount paid by the employer, or for 
which he is liable, shall be held by him for 
the benefit of the injured employee.’ Re¬ 
spondent is correct in its contention that this 
section operates to transfer the legal title to 
the claim for damages to the employer or his 
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surety, but it is also true that the employee 
still retains an equitable interest therein as 
to any surplus paid him by the employer, and 
he is therefore a real party in interest in the 
litigation. Although section 369 of the Code 
of Civil Procedure provides that ‘a trustee of 
an express trust * * * may sue without 

joining * * * the person for whose 

benefit the action is prosecuted/ section 378 
of that Code provides that ( all persons having 
an interest in the subject of the action, and in 
obtaining the relief demanded, may be joined 
as plaintiffs, except when otherwise provided 
in this title .’ There is ample authority in this 
state to the effect that the provisions of sec¬ 
tion 369 are permissive only, and that the 
beneficiary of the trust may properly be joined 
as a party plaintiff with the trustee by virtue 
of section 378 (citing cases). It therefore 
follows that, while Bassot was not a necessary 
party to the suit, he was at all events a proper 
party thereto, and that the lower court was in 
error in granting the motion for a non-suit 
and dismissing the action as to him.” (Italics 
supplied.) 

In Stackpole v. Pacific Gas and Electric Co. 
(Cal., 1919), 181 Cal. 700, 186 Pac. 354, a minor 
son of plaintiff was killed by the negligence of the 
defendant while in the employ of one Price. 
Plaintiff collected, from the insurance carrier for 
the employer, the amount to which, as the infant’s 
father, he was entitled under the workmen’s com¬ 
pensation act, and thereafter brought an action for 
damages against the negligent third party with- 
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out joining, either as parties plaintiff or defend¬ 
ant, the employer and insurance carrier which had 
paid the compensation awarded. At the trial a 
non-suit was granted at the close of the evidence 
for the plaintiff and judgment was entered for 
the defendant. Upon an appeal, the Supreme 
Court of California, said: 

“The motion for non-suit was upon two 
grounds. The first was that it appeared 
from the evidence that the plaintiff’s son was 
killed while in the employ of one Price, and 
the plaintiff had collected from the insurance 
carrier for Price the amount to which, as the 
plaintiff’s father, he was entitled under the 
Workmen’s Compensation Act. Defendant’s 
contention is that any right of recovery which 
might exist against it because of the defend¬ 
ant’s [plaintiff’s son’s] death was by the 
plaintiff’s act in claiming and collecting com¬ 
pensation from the decedent’s employer trans¬ 
ferred to the latter, and that plaintiff there¬ 
fore could not maintain the action. It is an 
objection, not that the plaintiff has not the 
capacity to maintain the action, but that he 
has no cause of action to maintain, that what¬ 
ever cause of action may exist because of the 
decedent’s death now belongs to someone else. 

“The contention is based upon section 31 
of the Workmen’s Compensation Act (St. 
1913, p. 295) as it read at the time of the ac¬ 
cident. The section was as follows: 

“ ‘Sec. 31. The making of a lawful 
claim against an employer for compen¬ 
sation under this act for the injury or 
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death of his employee shall operate as an 
assignment to the employer of any right 
to recover damages which the injured 
employee, or his personal representative, 
or other person, may have against any 
other party for such injury or death, 
and such employer shall be subrogated 
to any such right and may enforce in his 
own name the legal liability of such other 
party. The amount of compensation 
paid by the employer, or the amount of 
compensation to which the injured em¬ 
ployee or his dependents is entitled shall 
not be admissible in evidence in any ac¬ 
tion brought to recover damages, but any 
amount collected by the employer, under 
the provisions of this section, in excess 
of the amount paid by the employer, or 
for which he is liable, shall be held by him 
for the benefit of the injured employee 
or other person entitled.’ 

“This language is plain and unambiguous, 
at least as far as the present case is concerned. 
Under its provisions and those of section 34, 
subd. T, subrogating the insurance carrier to 
the rights of the employee, the act of the 
plaintiff in collecting compensation from his 
son’s employer worked an assignment to the 
latter or to the latter’s insurance carrier, of 
any cause of action against the defendant for 
the son’s death, and the employer or his car¬ 
rier could maintain such action in their own 
names. On the other hand, the father, the 
plaintiff, remained interested in any recovery 
that might be had, to the extent of any excess 
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recovered over the amount necessary to reim¬ 
burse the employer or his carrier. 

“There is nothing novel in the situation so 
presented. It is the familiar case where a 
chose in action is transferred, either by vol¬ 
untary assignment or otherwise, so that the 
transferee has the right to bring and main¬ 
tain an action upon it, but the transferor, the 
original owner, still retains an interest in the 
right sought to be enforced. So far as the 
question of proper parties, plaintiff or defend¬ 
ant, is concerned, there is no difference be¬ 
tween the situation in the present case and 
that presented, for example, in the case where 
the owner of an assignable chose in action as¬ 
signs it, but the assignment is by way of se¬ 
curity, so that the assignor still has an inter¬ 
est. The transfer in the one is worked by op¬ 
eration of law according to the statute, and in 
the other by voluntary assignment, but the 
situation created by the transfer is the same 
in both. 

“It is a situation that is governed by the 
Code sections with relation to parties to ac¬ 
tions. Section 367, Code of Civil Procedure, 
provides that every action must be prosecuted 
in the name of the real party in interest ex¬ 
cept as provided in section 369. Section 369 
provides, among other things, that a person 
expressly authorized by statute may sue with¬ 
out joining with him the persons for whose 
benefit the action is prosecuted. Such cases as 
the present clearly come within this provision, 
since the section of the Workmen’s Compen¬ 
sation Act (section 31) just quoted expressly 
authorizes the employer to maintain the ac- 
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tion in his own name, and by necessary impli¬ 
cation, without joining the original owner of 
the cause of action, the employee injured, or 
the representatives of the employee killed. 

“It is familiar law, however, that section 
369 is, in accordance with its language, per¬ 
missive and not exclusive in its operation; 
that is, while it permits in certain cases the 
maintenance of an action in the sole name of 
one who is not beneficially interested, or who 
is not alone beneficially interested, it does not 
prevent those who are interested themselves 
maintaining the action or being parties to it. 
Such right is, in fact, expressly given by sec¬ 
tion 378, Code of Civil Procedure, which 
reads: 

“ ‘All persons having an interest in the 
subject of the action, and in obtaining the 
relief demanded, may be joined as plain¬ 
tiffs, except when otherwise provided in 
this title.’ 

“The injured employe, or in case of his 
death those having a cause of action because 
of his death, clearly have an interest in the 
recovery against a third person responsible 
for the injury or death, even though compen¬ 
sation has been paid by the employer, because 
of the right given them to any excess recov¬ 
ered over the amount necessary to reimburse 
the employer for the compensation he has 
paid. They therefore come within the provi¬ 
sions of the section just quoted, and are, with 
the employer, proper parties plaintiff. This 
was held in Bassot v. United Railroads, 177 
Pac. 884. 
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“The situation then being that the plaintiff 
in the present case was a proper party plain¬ 
tiff because of his interest in the recovery, the 
case comes directly within section 382, Code 
of Civil Procedure, which reads: 

“‘Of the parties to the action, those 
who are united in interest must be joined 
as plaintiffs or defendants; but, if the con¬ 
sent of any one who should have been 
joined as plaintiff can not be obtained, he 
may be made a defendant, the reason 
thereof being stated in the complaint.’ 

“The plaintiff could therefore have main¬ 
tained the present action, jointly with his 
son’s employer or the latter’s insurance car¬ 
rier if they were willing, or alone if they were 
not, making them in the latter case parties 
defendant. This was held in Hall v. Southern 
Pacific Co., 180 Pac. 20. 

“In the present case neither the employer 
nor his insurance carrier were made parties, 
but the plaintiff endeavored to prosecute the 
action without them, although he had been 
compensated, and they were directly and bene¬ 
ficially interested in the recovery sought. This 
he could not do, if suitable objection were 
made, for they were necessary parties. But 
objection is not one which could be made by 
motion for a non-suit. The plaintiff had the 
right to maintain the action, which is all that 
could be determined on such a motion. The 
objection is one of nonjoinder of necessary 
parties, and must be presented in the manner 
prescribed by the Code for presenting such 
an objection. * * * It follows that the 
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non-suit cannot be maintained on the first 
ground urged.” (Italics supplied.) 

Under these cases, and Equity Rule 13 of the 
Supreme Court of the District of Columbia, it is 
necessary to determine the respective interests 

(a) of Aetna Life Insurance Company, carrier; 

(b) of Anna Roberts, (1) as person entitled to 
compensation, and (2) as Administratrix of the 
estate of Henry Roberts, deceased; and 

(c) of Harry M. Bralove, employer. 

Sec. 933 (d) (e) (supra, p. 11) creates and 
determines the quantum and character of such in¬ 
terests. 

(a) The Interest of Aetna Life Insurance Com¬ 
pany, Carrier. 

Aetna Life Insurance Company has a real in¬ 
terest in the proceedings to recover damages from 
defendant Moses whose negligent act caused the 
death of Henry Roberts. It was liable for and 
paid funeral expenses of $200.00, and has paid, 
and will be liable for future payments of, the death 
benefit awarded (R., p. 15). It is surely entitled 
to retain from a recovery of damages the amounts 
already paid, and if and when there be a recovery 
of damages against defendant Moses “the present 
value of all amounts payable as compensation” 
would also be retained by it “as a trust fund to 
pay such compensation as it becomes due.” The 
section also makes it a statutory trustee for the 
payment of future installments of death benefit 
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to Anna Roberts, widow—the person entitled to 
compensation under the Act. Any sum in excess 
of such compensation is to be paid to the repre¬ 
sentative (Anna Roberts, administratrix of the 
estate of Henry Roberts, deceased). 

(b) The Twofold Interest of Anna Roberts. 

Anna Roberts, wife of Henry Roberts, deceased, 
stands in a two fold aspect in relation to the case 
at bar. She has a double interest in any damages 
recovered herein. 

(1) By express award of the Deputy Commis¬ 
sioner under the District of Columbia Workmen’s 
Compensation Act she was designated as the per¬ 
son entitled to compensation under the statute 
(R., p. 15). The award which in its ultimate 
amount can equal $7,500.00 (cf. Sec. 914 (m), supra 
p. 9), is payable and has been paid, in install¬ 
ments. Upon a recovery of damages in the instant 
case, “the present value of all amounts payable as 
compensation, such present value to be computed 
in accordance with a schedule prepared by the 
commission, and the amounts so computed” would 
be retained by the statutory trustee “as a trust 
fund to pay such compensation as it becomes due.” 
Can it be denied that Anna Roberts, widow, per¬ 
son entitled to compensation under the Act, has a 

real interest in any recovery? She is, in this as¬ 
pect, the statutory cestui que trust. 

(2) Anna Roberts has still another and very ac¬ 
tive interest in any recovery. If there be a re¬ 
covery in damages herein in excess of the amounts 
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properly deductible by the carrier and the com¬ 
puted value of the trust fund for payment of 
future compensation, “any sum, in excess of such 
compensation” would be paid to her as representa¬ 
tive of the estate of Henry Roberts, deceased, for 
proper distribution; thus, Anna Roberts, Adminis¬ 
tratrix of the Estate of Henry Roberts, deceased, 

has a real interest in the proceedings to recover 
damages. 

(c) The Interest of Harry M. Bralove, Em¬ 
ployer. 

Bralove, the employer, has an interest in this 
action which is fixed by the terms of the award 
made by the Deputy Commissioner. By that 
award it is provided “That the employer, Harry 
M. Bralove, and the Insurance Carrier, The Aetna 
Life Insurance Company, shall pay compensation 
* * *” There is a direct liability by the em¬ 
ployer for such payment. It is true that this lia¬ 
bility is only contingent so long as the insurance 
company pays. Yet the employer whose liability 
is only contingent, but who has contracted under 
the policy of compensation insurance with his car¬ 
rier to subrogate it to his rights, is under a duty to 
such carrier and under an obligation to protect 
himself and the person entitled to compensation to 

join in the proceedings. He has a real interest and 
joins in the action (1) to protect the person en¬ 
titled to compensation, (2) to protect the carrier 
which has assumed to pay a loss for which he is 
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directly liable, (3) to protect himself against a 
liability directly imposed on him yet which is being 
paid by the carrier. 

4. Plaintiffs’ Declaration Includes All Real Parties 
in Interest and is Proper in Form 

Plaintiffs submit that the declaration herein 
adequately covers, and no more, the interests cre¬ 
ated in Aetna Life Insurance Company, carrier, in 
Anna Roberts as person entitled to compensation 
and as Administratrix of the estate of Henry 
Roberts, deceased, and of Harry M. Bralove, em¬ 
ployer, under Sec. 933 (b) (d) (e) of the Act. 

The declaration thus states the respective par¬ 
ties : 

“The plaintiff, Aetna Life Insurance Com¬ 
pany, a corporation doing business in the Dis¬ 
trict of Columbia, in its own right, and also 
to the use of Anna Roberts in her own right 
and as administratrix of the estate of Henry 
Roberts, deceased, and Harry M. Bralove, an 
individual, to the use of Aetna Life Insurance 
Company, a corporation, sue the defendant, 
Samuel D. Moses * * 

Even casual reading reveals that the declara¬ 
tion as drawn joins as plaintiffs only those who 
have active, real interests. 

Plaintiff Aetna Life Insurance Company sues as 
plaintiff in several aspects. As carrier which has 
• paid and will pay the installments of the death 
benefit, it must sue in its own right as “the real 
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party in interest.” It also sues to the use of Anna 
Roberts in her own right, the statutory cestui que 
trust in event of a recovery with respect to future 
installments of the death benefit payable to her 
under the award, which, under the citations of 
cases herein, and the rules of court, it may do; 
and it sues to the use of Anna Roberts, Adminis¬ 
tratrix, to whom it must pay over any excess re¬ 
covered over and above the amount of the install¬ 
ments of death benefit already paid and the pres¬ 
ent computed value of future installments, such 
excess to be by her distributed under the law. 

To this point, the declaration pleads only one 
legal plaintiff, Aetna Life Insurance Company, in 
its own right, and to the use of Anna Roberts, in 
two capacities. 

Harry M. Bralove, employer, directly liable un¬ 
der the statute and award for the payment of in¬ 
stallments of death benefit, sues as legal plaintiff 
to the use of his carrier, which by his contract is 
subrogated to; the extent of payments already 
made, and to protect himself against liability for 
future payments. 

The foregoing are all the parties who, by any 
construction, can be deduced from the pleading; 
and the following cases are the strongest possible 
argument in favor of the propriety of the decla¬ 
ration: 

Maryland Casualty Co., et al. v. Union Bridge 
Electric Mfg. Co., 145 Md. 644,125 A. 762, was an 
action brought by the Casualty Company, the in- 
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surer, for its own use and to the use of Iva N. 
Arbaugh and others, dependents of a deceased 
employee, against an alleged tort-feasor, under 
the Workmen’s Compensation Act. From an or¬ 
der sustaining a demurrer to the narrative, and 
refusing to permit amendments, plaintiff appealed. 
The narrative, quoted in the opinion, stated that 
on or about September 13, 1922, Benton W. Ar¬ 
baugh was employed by the Board of Education 
of Carroll County to make certain changes in the 
heating plant of a school, which work necessitated 
his going upon the roof of the school to rebuild 
a chimney; that the defendant negligently main¬ 
tained heavily charged electric wires within a few 
inches of the roof; that Arbaugh, not knowing of 
the dangerous condition of the wires, while work¬ 
ing on the roof came in contact with them and was 
electrocuted; that his death was directly caused 
by the negligence of defendant, and without any 
negligence on his own part; that his widow and 
children made claim for compensation against the 
employer, the Board of Education, before the State 
Industrial Accident Commission, under the 
Workmen’s Compensation Act, and the Commis¬ 
sion found that Arbaugh’s injury and death arose 
out of and in the course of his employment; that 
the Board of Education had insured its liability 
under the Act with the Maryland Casualty Com¬ 
pany, and the Commission ordered the Board as 
employer and the Casualty Co. as insurer to pay 
funeral expenses and certain weekly compensa- 
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tion to the widow and her children; that the Cas¬ 
ualty Company, by reason of its obligation as in¬ 
surer, had paid, and rendered itself liable to pay, 
certain sums for medical treatment and other 
rightful expenses in and about the injury and 
death of Arbaugh; plaintiff claimed $30,000.00 
damages. 

“It is apparent that the appellee had no 
possible interest in the question of the award 
vel non by the Commission, or of its amount; 
that neither the fact of an award, nor the 
amount of the award actually made, could in 
any way affect appellee’s liability as a tort¬ 
feasor; that the measure of damages in any 
suit that might have been brought to estab¬ 
lish such liability would have been the same, 
without regard to the ruling of the Commis¬ 
sion as to its jurisdiction. 

“The insurance company is subrogated to 
the rights of the dependents of the deceased 
employee to the extent of the award. By rea¬ 
son of the subrogation, it had the right under 
the statute to enforce the liability of the 
wrongdoer to the dependents, and to reim¬ 
burse itself from any judgment that might be 
recovered for the amount it had paid, or was 
required to pay, such dependents. But the 
amount of the award is not the measure of 
damages in the suit against the wrongdoer. 
In that suit the measure of damages is the 
same as if the dependents had proceeded 
against him in the first place. 

“The only parties interested in the award 
were and are the dependents and the insur- 
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ance company. Either could have appealed, 
but neither did, and at the date of the institu¬ 
tion of this suit the time for appeal had passed, 
and the award was as valid as if it had been 
affirmed by this court. * * * The right 

of the employer (if he is self insured ), insur¬ 
ance company, association, or the State Acci¬ 
dent Fund, under section 58, to enforce for 
their benefit the liability of the tort-feasor is 
established, ( if compensation is claimed and 
awarded or paid under this act.’ ” 

Again: 

“But whether compensation is payable 
under the act is one of the questions which 
the Commission is authorized to pass on, and 
which it must pass on before the award is 
made. And when it has been passed on and 
the award made by the Comimssion, then the 
insurance company is authorized to enforce 
the liability of the tort-feasor. It is the fact 
of the award which subrogates the insurance 
company to the rights of the injured employee 
or his dependents; if it accepts the decision 
of the Commission, and authorizes it to en¬ 
force the liability of the tort-feasor.” (Italics 
supplied.) 

The declaration in the case at bar is very sim¬ 
ilar to the allegations in the narrative set out by 
the Maryland Court in its opinion. 

Clough & Molloy v. Shilling, 149 Md. 189,131 A. 
343, was an action by Effie Shilling, widow, indi¬ 
vidually and as next friend of four infants, and 
also to the use of the Indemnity Insurance Com- 
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pany of North America, a body corporate, against 
Clough & Molloy, Inc. John Shilling was em¬ 
ployed by Pen-Mar Company, on a building under 
construction, the said company carrying compen¬ 
sation insurance with the Indemnity Insurance 
Company of North America. Through negligence 
of Clough & Molloy, Shilling was killed, leaving 
surviving his widow and four infant children. 
The widow, on behalf of herself and her children, 
applied to the State Industrial Accident Commis¬ 
sion, under the Maryland Workmen’s Compensa¬ 
tion Act, for compensation for the death of her 
husband; the Commission awarded compensation 
against the employer and the insurer in the sum 
of $5,000 and $125.00 funeral expenses. The Act 
provided that where there was an existing liabil¬ 
ity of a person other than the employer, in case of 
death the dependents might proceed against the 
tort-feasor or the employer; if they elected to ac¬ 
cept compensation awarded under the Act, the em¬ 
ployer, if self-insured, or the insurer might sue to 
enforce for their benefit the liability of the tort¬ 
feasor ; but if such employer, or insurer, failed to 
sue within two months from the award, the de¬ 
pendents might enforce the liability of the wrong¬ 
doer, with the proviso that from any recovery, 
after paying the costs of action, the employer or 
insurer should be reimbursed for the compensa¬ 
tion awarded, the balance to inure to the depend¬ 
ents. 

Compensation was being paid by the insurance 


61 


company. No action having been instituted by it 
within two months from the award, the widow 
brought suit. On trial, there was a verdict for 
plaintiffs, apportioned $5,125 to the insurer, and 
the remainder to the widow and children. From 
judgment entered on this verdict, defendants 
appealed. 

Upon the question whether plaintiffs had any 
right to maintain the action in its then form, the 
court considered the contention that the Work¬ 
men’s Compensation Act (Sec. 58, Art. 101 of the 
Code) created no new cause of action, that at com¬ 
mon law no action would have survived to the de¬ 
pendents of the deceased, and that the only right 
of action in such case was under authority of Lord 
Campbell’s Act, under which the action must be 
brought in the name of the State of Maryland for 
the use of the persons designated. This contention 
the Court considered was not sound. After quot¬ 
ing from the preamble to the Act, and the provi¬ 
sion that the Act shall be so construed as to effec¬ 
tuate its general purpose, the Court set out and 
discussed the section of the Act dealing with 
rights of subrogation in case of injury or death 
of an employee “caused under circumstances cre¬ 
ating a legal liability in some person other than 
the employer to pay damages in respect therefor.” 
This was held to mean a liability resting upon the 
tort-feasor outside of the provisions of the Sec¬ 
tion. 
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“In other words, section 58 of Article 101 
does not create any new liability, but simply 
designates in what manner the liability there¬ 
tofore existing, under the common law and 
Lord Campbell’s Act, should be enforced, and 
changes the parties who might be benefited by 
such enforcement. * * * 

“The form of the titling in cases of this 
character which have heretofore been brought 
to this court do not appear to be uniform. In 
state to the use of the State Accident Fund v. 
N. Y. P. & N. R. Co., 141 Md. 305,118 A. 795, 
the suit was brought in the name of the state 
for the use of the State Accident Fund, which 
was the insurer, and the widow of the de¬ 
ceased, who was the sole dependent. In that 
case we said, speaking through Judge Urner: 

“ ‘As the State -Accident Fund consists 
of liability insurance premiums paid to 
the state treasury and administered by 
state officials, it is proper that a suit for 
the benefit of the fund under the act 
should be brought in the name of the 
state, and as the widow has a contingent 
interest in the recovery and could have 
proceeded in her own right against the 
defendant if the State Accident Fund 
had not sued, we see no reason to hold 
that it was improper to name her as one 
of the parties for whose use the action 
was instituted.’ 

“In Kaufman Beef Co. v. United Railways 
& Electric Co., 135 Md. 524,109 A. 101, 9 A. 
L. R. 476, the action was brought by the em¬ 
ployer in his own name for the use of the in- 
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surer, and not in the name of the state of 
Maryland. * * * The suit having been 

brought by the employer, similar objections 
to those raised in this case were made oh ap¬ 
peal, and the same arguments were contained 
in the briefs. In that case it was contended 
that the suit should have been brought in the 
name of the state. This court held: 

“ ‘Compensation having been awarded 
to the dependents of the deceased em¬ 
ployee by the State Industrial Accident 
Commission, the pending subrogation 
suit, as permitted by statute (Code, art. 
101, sec. 58), was brought by the appel¬ 
lant, as employer, against the United 
Railways & Electric Company and the 
Curtis Publishing Company, the latter 
corporation being the publisher of the 
papers which figured in the accident.’ 

“It will be seen from the above quotation 
that recovery was allowed by the employer in 
his own name for the use of the insurer, he 
being subrogated to the right of action given 
by the statute to the dependents. If, as was 
held in that case, the employer could, under 
the provisions of section 58, maintain an ac¬ 
tion in his name for the use of the insurance 
company without resorting to the state of 
Maryland as the legal plaintiff, we see no 
sound reason why the person to whose rights 
he was subrogated could not maintain a simi¬ 
lar action without making the state of Mary¬ 
land the legal plaintiff. 

“In Bethlehem Steel Co. v. Raymond Con¬ 
crete Pile Co., 141 Md. 67,118 A. 279, * * * 


64 


the suit was brought in the name of the em¬ 
ployee for the use of the insurer and the de¬ 
pendents of the deceased, and while the judg¬ 
ment was reversed, this was done on grounds 
other than the titling. * * * It will be 

seen that this court did not condemn the form 
of the verdict because it was an apportioned 
verdict, but because in the apportionment the 
whole amount of the verdict was apportioned 
to the dependents of the deceased, without re¬ 
gard to the insurer against whom compensa¬ 
tion had been awarded; and it was held that 
a verdict making such an apportionment was 
invalid for the reason that the dependents, 
under the provisions of the statute as it then 
stood, in no event were entitled to more than 
the balance remaining after the insurer was 
reimbursed for the amounts paid by it under 
the award, and costs and expenses. In the 
present case the apportioned verdict is not 
open to the objection presented in that case 
******* While it may be con¬ 
tended that the proper method of instituting 
suits of this character is to bring the suit in 
the name of the state of Maryland as the legal 
plaintiff, for the use of the various parties 
entitled, it will be seen from what has been 
said that we do not think this is essential, and 
that there is no fatal error in the titling of 
the suit or the form of the verdict. We see 
no objection to the enforcement of an exist¬ 
ing legal liability by the parties designated in 
article 101, sec. 58, in the manner done in 
this case, or in applying by analogy the forms 
of practice provided for in article 67 (Lord 
Campbell’s Act), when these forms are useful 
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and applicable in giving effect to the clear 
purpose and intention of the Workmen’s Com¬ 
pensation Law.” 

5. Defendant’s Motion to Strike is Founded on a 
Misinterpretation of the Allegations of the 
Declaration 

An analysis of defendant’s motion to strike 
clearly shows that it misinterprets the allegations 
of the plaintiff’s declaration. The objections of 
misjoinder of parties, and causes of action, and 
repugnancy and inconsistency are based by the de¬ 
fendant from a reading of the bare caption upon 
the false assumptions: 

(1) That Aetna Life Insurance Company sues 
as the assignee of Harry M. Bralove; 

(2) That Aetna Life Insurance Company also 
sues as the assignor of Anna Roberts in her own 
right and as Administratrix of Henry Roberts, de¬ 
ceased ; 

(3) That Anna Roberts sues in her own right as 
assignee; 

(4) That Anna Roberts sues as Administratrix 
of the estate of Henry Roberts as assignee of 
Aetna Life Insurance Company. 

Having set up this false premise, defendant 
Moses then deduces therefrom that the declara¬ 
tion states three causes of action in favor of: 

(a) Aetna Life Insurance Company, 

(b) Anna Roberts in her own right, and 

(c) Anna Roberts as Administratrix. 

Nothing contained in the caption or in the decla- 
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ration would warrant such an interpretation of 
the allegations with respect to parties plaintiff or 
causes of action. The plaintiffs submit that the 
facts set up in the declaration and each count 
thereof state one, and only one, cause of action. 
The action seeks to recover damages for the death 
of Henry Roberts caused by negligence of the de¬ 
fendant. No other action is stated nor can any 
other be found upon any interpretation of the 
declaration. It is elementary, however, that in a 
single cause of action there may be numerous and 
varying interests, especially where the action is 
created by statute. That is precisely the situation 
in the case here. 

It is obvious that there are four interests in any 
recovery in the case, but only one cause of action. 
Nor is there a misjoinder of parties as alleged to 
exist by the defendant. 

CONCLUSION 

Under a practical application of the statute and 
the rules of court, and in the light of the cases 
cited, it is respectfully submitted that the declara¬ 
tion presents no misjoinder of causes of action, 
and joins as parties plaintiff only those whose in¬ 
terests will be affected by the verdict and judg¬ 
ment. 

Respectfully submitted, 

CHARLES W. ARTH, 
LEONARD J. GANSE, 
Attorneys for Plaintiffs. 




